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ABSIRACT HOW SHOULD 80 PARTIESPARTIE WHO ALLEGEDV DISCHARGED POLLUTANTSPOLLUTANT TO TACOMA WATERFRONT

FOR MORE THAN
CENTURY ALONG WITH COUNTLESSCOUNTLES OTHER DEJIMCT BUSINESSESBUSINESSE SHARE AN ESTIMATED 60

MILLION BILL FOR CLEANING UP CONTAMINATED SEDIMENTSSEDIMENT AND RESPONSIBILITY BRPERFORMING THE

CLEANUP UNDER THREAT OF ENFORCEMENT BY THE US ENVIRONMENTAL PROTECTION AGENCY THE

ALTERNATIVE DISPUTE RESOLUTION
PROCESSPROCES FOR THE THEA FOSSFOS WATERWAY TACKLED THISTHI THORNY QUESTION

USING HYBRID ARBITRATIONMEDIATIO MODEL COMPREHENSIVE ANDJINAL SETTLEMENT WAS ACHIEVED

THUSTHU AVOIDING DELAYSDELAY TO THE CLEANUP PLAN AS WELL AS COSTLY LITIGATION NOTABLY THISTHI SAME COST

ALLOCATION AND CLEANUP DILEMMA IS YET TO BE RESOLVEDFOR NUMEROUSNUMEROU PORTSPORT AND URBAN RIVER SYSTEMSSYSTEM

THROUGHOUT THE NATION

ON MARCH 2003 THE UNITED STATESSTATE FILED FOR COURT APPROVAL SETTLEMENT FOR CLEANUP OF THE THEA

FOSSFOS WATERWAY IN TACOMA WASHINGTON THE SETTLEMENT IS BETWEEN THE UNITED STATESSTATE AND SO

PRIVATE AND STATE AND LOCAL GOVERNMENT ENTITIESENTITIE AND WILL RESULT IN CLEANUP OF THE THEA FOSSFOS

WATERWAY WHICH IS AT THE HEART OF TACOMASTACOMA AMBITIOUSAMBITIOU PLANSPLAN FOR REDEVELOPMENT OF ITS URBAN

WATERFRONT MAP OF THE WATERWAY AND SURROUNDING AREA IS PROVIDED IN FIGURE 1 THE

SETTLEMENT ALSO RESOLVESRESOLVE LIABILITY OF ALL SETTLING PARTIESPARTIE FOR OVER HUIULRED YEARSYEAR OF URBAN INDUSTRIAL

ACTIVITIESACTIVITIE THAT LED TO CONTAMINATION OF THE WATERWAY

UNDER THE SETTLEMENT FOUR SETTLING PARTIESPARTIE WILL PERFORM THE WATERWAY REMEDY CONSISTING CHIEFLY

OF THE DREDGING AND DISPOSAL OF APPROXIMATELY 500000 CUBIC YARDSYARD OF CONTAMINATED SEDIMENTSSEDIMENT

AND CAPPING OTHER AREASAREA OF CONTAMINATION WHERE DREDGING IS NOT FEASIBLE WHILE THE OTHERSOTHER WILL

RESOLVE THEIR ALLEGED RESPONSIBILITY BY MAKING ONETIME LUMP SUM CASH CONTRIBUTION TO

REMEDIATION TRUST FUND ALSO THE WASHINGTON STATE DEPARTMENT OF NATURAL RESOURCESRESOURCE DNR
ALLEGED TO SHARE LIABILITY AS RESULT OF HISTORIC HARBCW AREA LEASING ACTIVITIESACTIVITIE IN THE WATERWAY WILL

CONTRIBUTE CASH TOWARD THE CLEANUP AND PROVIDE INKIND SERVICESSERVICE TO ASSIST THE PERIOMIING

PARTIESPARTIE WITH CONSTRUCTION ACTIVITIESACTIVITIE SUCH AS THE USE OF STATEOWNED LANDSLAND TO FACILITATE CLEANUP

THISTHI
PAPER OFFERSOFFER BACKGROUND INFORMATION ON THE EVOLUTION OF THE PROJECT OVER THE PAST 20 YEARSYEAR

INCLUDING NEARLY YEARSYEAR OF COMPLEX ADR PROCEDURESPROCEDURE SUMMARY OF THE ISSUESISSUE CHALLENGESCHALLENGE AND

OPPORTUNITIESOPPORTUNITIE PRESENTED TO THE PARTIESPARTIE INVOLVED IN THE ARBITRATION AND MEDIATION AND SOME

INSIGHTSINSIGHT ON PROCESSPROCES DESIGN FROM THE PERSPECTIVE OF THE PARTIESPARTIE FACILITATOR AND THE NEUTRAL

SUBMITTED FOR THE 1T1 ANNUAL NORTHWEST DISPUTE RESOLUTION CONFERENCE SHORELINE CONFERENCE CENTER 18560

FIRST AVE NE SEATTLE WA APRIL 11122003
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BACKGROUND

LISTING OF THE SITE AND EARLY CLEANUP EFFORTSEFFORT 19831994

THE SETTLEMENT ROUGHLY COINCIDESCOINCIDE WITH FINAL SELECTION OF CLEANUP PLAN FOR THE WATERWAY BOTH

SETTLEMENT AND CLEANUP DECISIONSDECISION WERE LONG TIME IN THE MAKING EPA LISTED THE WATERWAY AS

FEDERAL SUPERFUND SITE NEARLY 20 YEARSYEAR AGO III SEPTEMBER 1983 BETWEEN 1983 AND 1989

EPA AND THE STATE DEPARTMENT OF ECOLOGY WORKED ON INITIAL INVESTIGATION OF THE SITE AND

IDENTIFICATION OF THE TYPESTYPE OF CLEANUP TECHNOLOGIESTECHNOLOGIE REMEDIESREMEDIE THAT COULD BE EMPLOYED

DURING THISTHI TIME EPA ALSO IDENTIFIED PARTIESPARTIE IT BELIEVED WERE POTENTIALLY LIABLE FOR CLEANUP OF THE

SITE UNDER SUPERFUNDSSUPERFUND STRICT JOINT AND SEVERAL LIABILITY SCHEME UNDER THE SUPERFTIND LAW THESE

PARTIESPARTIE ARE COMMONLY REFERRED TO AS POTENTIALLY RESPONSIBLE PARTIESPARTIE OR PRPS EPA

DEVELOPED ITS LIST BASED ON GENERAL INFORMATION AVAILABLE AT THE SITE AND ON DETAILED
RESPONSESRESPONSE TO

ITS FIRST ROUND OF REQUESTSREQUEST FOR INFORMATION THE REQUESTSREQUEST FOR INFORMATION WERE ISSUED UNDER

SUPERFLINDSSUPERFLIND INVESTIGATORY AUTHORITY AND PLACED ON THE RECEIVING PARTIESPARTIE STRICT STATUTORY

OBLIGATION TO INVESTIGATE THEIR POTENTIAL INVOLVEMENT WITH THE SITE AND TO PROVIDE ALL RELEVANT

INFORMATION TO EPA

FOCUSED CLEANUP EFFORTSEFFORT AND FORMATION OF INITIAL WORKING GROUP 1994199

THE CITY OF TACOMA WANTING TO SPUR THE CLEANUP EFFORT ALONG ENTERED INTO AN AGREEMENT WITH

EPA IN EARLY 1994 TO UNDERTAKE FURTHER INVESTIGATION OF THE WATERWAY AND TO DEVELOP SPECIFIC

CLEANUP PLAN WITH THE CITY TAKING THE TECHNICAL AND ADMINISTRATIVE LEAD ON INVESTIGATION AND

DESIGN MANY OF THE PARTIESPARTIE ON EPASEPA INITIAL LIST OF POTENTIALLY LIABLE PARTIESPARTIE ENTERED INTO AN

AGREEMENT WITH THE CITY LATER IN 1994 TO PARTICIPATE IN AND PARTIALLY FUND THE CITYSCITY EFFORTS

THISTHI AUGUST 1994 AGREEMENT THE FUNDING AND PARTICIPATION AGREEMENT AND THE WORKING

RELATIONSHIPSRELATIONSHIP THAT DEVELOPED UNDER IT FORMED THE NUCLEUSNUCLEU AROUND WHICH THE FINAL SETTLEMENT GREW
UNDER THE AGREEMENT THE CITY AND APPROXIMATELY 20 OTHER PARTIESPARTIE HELD REGULAR MEETINGSMEETING TO

REVIEW AND DISCUSSDISCUS THE PROGRESSPROGRES OF THE INVESTIGATION AND DESIGN WORK THE CITY ALSO COMMITTED

TO PROVIDE ADVANCE REVIEW COPIESCOPIE OF ALL KEY DOCUMENTSDOCUMENT PRIOR TO SUBMISSION TO EPA WHILE THE

CITY AND NONCITY PARTIESPARTIE OCCASIONALLY SPARRED OVER TECHNICAL OR STRATEGIC ISSUESISSUE THESE ONGOING

OPPORTUNITIESOPPORTUNITIE FOR INVOLVEMENT WERE CRITICAL FOR KEEPING THE CORE GROUP OF PARTIESPARTIE APPRISED OF KEY

DEVELOPMENTSDEVELOPMENT BETWEEN 1994 AND FINAL SETTLEMENT IN 2003 THEY ALSO PROVIDED THE PARTIESPARTIE AND

THEIR REPRESENTATIVESREPRESENTATIVE INVALUABLE INSIGHTSINSIGHT INTO EACH OTHERSOTHER OBJECTIVESOBJECTIVE TACTICSTACTIC AND PERSONALITIESPERSONALITIE

INSIGHTSINSIGHT THAT ALL DREW UPON WHETHER CONSCIOUSLY OR NOT THROUGHOUT THE SETTLEMENT PROCESS

FOCUSED SETTLEMENT EFFORTSEFFORT 19972003

IN EARLY 1997 AS THE CITYSCITY INVESTIGATION AND DESIGN WORK WAS BEGINNING TO COME TOGETHER E
AS SPECIFIC CLEANUP PLAN WAS EMERGING FOR THE WATERWAY EPA ISSUED SECOND ROUND OF

INFORMATION REQUESTS THISTHI SET OF REQUESTSREQUEST WENT OUT TO LARGER LIST OF PARTIESPARTIE MANY OF WHOMHAD

BEEN IDENTIFIED BY THE CITY AND CORE NONCITY PARTIESPARTIE AS HAVING SOME LIABILITY AT THE SITE AGAIN

THE INFORMATION REQUEST PLACED STATUTORY OBLIGATION ON THE RECEIVING PARTIESPARTIE TO DILIGENTLY
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INVESTIGATE THEIR POTENTIAL INVOLVEMENT WITH THE SITE AND TO PROVIDE ALL RELEVANT INFORMATION TO

EPA

EPA USED THE INFORMATION FROM RESPONSESRESPONSE TO ITS SECOND INFORMATION REQUEST TO REVISE ITS LIST OF

POTENTIALLY LIABLE PARTIES EPA THEN CALLED ALL OF THESE PARTIESPARTIE TOGETHER IN LATE 1997 TO BEGIN

DISCUSSING EVENTUAL CLEANUP OF THE WATERWAY AND TO STRONGLY ENCOURAGE THE PARTIESPARTIE TO PURSUE

SERIOUSSERIOU SETTLEMENT TALKS EPA BACKED UP ITS MESSAGE WITH AN OFFER OF SUBSTANTIAL SEED MONEY

100000 TO INITIATE AN ALTERNATIVE DISPUTE RESOLUTION PROCESS

THE CITY AND CORE NONCITY PARTIESPARTIE USED THISTHI SEED MONEY TO ENGAGE ENVIROLSSUESENVIROLSSUE IN EARLY 1998

FOR SEVERAL KEY TASKS THESE INCLUDED INVITING ADDITIONAL PARTIESPARTIE TO JOIN THE ARBITRATION
PROCESSPROCES

AND WHAT BECAME KNOWN AS THE PARTICIPANTSPARTICIPANT GROUP FACILITATING NEGOTIATION OF THE ARBITRATION

AGREEMENT AMONG ALL OF THE PARTICIPANTSPARTICIPANT FACILITATING INTERNAL GROUP COMMUNICATIONSCOMMUNICATION AND

COMMUNICATIONSCOMMUNICATION WITH THE ARBITRATOR EPA AND OTHER ORGANIZATIONSORGANIZATION MANAGING THE LOCAL

INFORMATION REPOSITORY AND DISTRIBUTION OF CONFIDENTIAL DOCUMENTSDOCUMENT AND SERVING AS TREASURER OF THE

TRUST ACCOUNT FOR THE GROUP ENVIROLSSUESENVIROLSSUE WAS ALSO RESPONSIBLE FOR HELPING THE GROUP INTERVIEW

AND ENGAGE NEUTRAL ARBITRATOR WITH EXPERTISE IN SUPERFUND LIABILITY ISSUESISSUE HISTORICAL

INVESTIGATIONSINVESTIGATION COST ALLOCATION FOR MULTIPLE SOURCE SITESSITE SEDIMENT CONTAMINATION AND TECHNICAL

AND LEGAL RESEARCH THE GROUP SELECTED MR WILLIAM J HENGEMTHLE NOW WITH LECG LLC TO

SERVE AS THE NEUTRAL AND TO LEAD AN ARBITRATION TEAM COMPRISED OF AN INTERDISCIPLINARY PANEL OF

NATIONALLY RECOGNIZED ENVIROMNENTAL SCIENTISTSSCIENTIST AND ATTORNEYS

EARLY PROCESSPROCES FACILITATION AND DESIGN CONSIDERATIONSCONSIDERATION

THE FIRST MEETING OF THE PARTICIPANTSPARTICIPANT GROUP WAS HELD IN MARCH 1998 AND BEFORE THE END OF THE

YEAR APPROXIMATELY 40 PARTIESPARTIE HAD SIGNED THE ARBITRATION AGREEMENT AND PAID MORE THAN 900000
TO FUND THE ARBITRATION PROCESS CRITICAL TO THE SUCCESSSUCCES OF THISTHI EFFORT WAS THE DEVELOPMENT AND USE

OF AN ARBITRATION AGREEMENT

AS THE OPERATING MANUAL FOR THE GROUP THE ARBITRATION AGREEMENT OUTLINED PROCEDURESPROCEDURE FOR

ADMINISTRATION OF THE GROUP SUCH AS PROTOCOLSPROTOCOL FOR HOLDING MEETINGSMEETING VOTING USE OF

FUNDSFUND AND CX PARTE COMMUNICATIONSCOMMUNICATION

SUBMITTAL AND MANAGEMENT OF CONFIDENTIAL INFORMATION

NOMINATION OF ADDITIONAL PARTIESPARTIE AND

ESTABLISHING METHOD FOR ARBITRATING TOTAL RESPONSE COSTSCOST BASED ON INFORMATION

SUBMITTED BY PARTIESPARTIE AND COLLECTED BY THE ARBITRATOR

WITH FORMAL AGREEDUPON GUIDELINESGUIDELINE IN PLACE ENVIROISSUESENVIROISSUE RESPONSIBILITY WAS TO REMAIN NEUTRAL

KEEP THE GROUP ORGANIZED AND KEEP THE
PROCESSPROCES MOVING FORWARD DEPENDING ON THE NEEDSNEED OF THE

GROUP MEETINGSMEETING WERE HELD ABOUT ONCE MONTH WITH SET AGENDA AND PREPARED MEETING MATERIALSMATERIAL

DISTRIBUTED AHEAD OF TIME THE FORMALITY AND PREDICTABILITY OF REGULAR GROUP MEETINGSMEETING AND

COMMUNICATIONSCOMMUNICATION HELPED THE GROUP ESTABLISH DYNAMIC IN WHICH THEY WERE EXPECTED TO

COLLABORATE PROBLEMSOLVE AND RESPECT AN AGREEDUPON DECISIONMAKING PROCESS TO THE EXTENT

POSSIBLE THE GROUP USED CONSENSUSBASED APPROACH TO RESOLVE ISSUESISSUE AND RELIED UPON
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INFORMATION AND RECOMMENDATIONSRECOMMENDATION PROVIDED BY STEERING COMMITTEE IN ORDER TO PROTECT THE

FAIRNESSFAIRNES OF THE
PROCESSPROCES TO ALL PARTIESPARTIE BIG OR SMALL COMMUNICATIONSCOMMUNICATION BETWEEN THE ARBITRATOR AND

PARTICIPANTSPARTICIPANT WERE PRIMARILY HANDLED THROUGH ENVIROISSUESENVIROISSUE AS WERE MARTY OF THE GROUPSGROUP
COMMUNICATIONSCOMMUNICATION WITH REGULATORY AGENCIESAGENCIE AND ADDITIONAL PARTIES

THE SECURITY OF CONFIDENTIAL INFORMATION WAS OF PARAMOUNT CONCERN TO PARTICIPANTS COPY OF

THE INFORMATION REPOSITORY WAS MAINTAINED AT ENVIROLSSUESENVIROLSSUE WITH ACCESSACCES LIMITED TO REPRESENTATIVESREPRESENTATIVE

INCLUDED ON AN APPROVED LIST THE GROUP ALSO MAINTAINED TIGHT CONTROL AND MADE COLLECTIVE

DECISIONSDECISION ABOUT WHAT WHEN AND HOW INFORMATION WAS PROVIDED TO THE ARBITRATOR EPA EACH

OTHER AND OTHER PARTIES AS THE GROUPSGROUP FACILITATOR ENVIROLSSUESENVIROLSSUE MANAGED THE DISTRIBUTION OF

INFORMATION ACCORDING TO THE SPECIFIC GUIDELINESGUIDELINE PROVIDED IN THE ARBITRATION AGREEMENT OR AGREED

TO SEPARATELY BY THE PARTIES

USE OF NEUTRAL FACILITATOR ALLOWED THE BOTH THE GROUP PARTICIPANTSPARTICIPANT AND THE ARBITRATOR TO FOCUSFOCU ON

THE COST ALLOCATION PROCESSPROCES AND RESOLUTION OF TECHNICAL AND LEGAL ISSUESISSUE WITHOUT BECOMING SIDE

TRACKED BY ADMINISTRATIVE AND
PROCESSPROCES CONCERNS

ADR PROCESSPROCES OVERVIEW

THE ADR PROCESSPROCES FOR THE FOSSFOS WATERWAY CONSISTED OF TWO MAJOR PHASESPHASE FORMAL ARBITRATION

PROCESSPROCES CONVENED UNDER CHAPTER 704 RCW AND MEDIATION PROCESSPROCES WHICH WHILE NOT

INITIALLY PLANNED USED THE PRELIMINARY ARBITRATION RESULTSRESULT AS SPRINGBOARD FOR NEGOTIATION AND

ULTIMATELY RESULTED IN THE COMPREHENSIVE SETTLEMENT THUSTHU OBVIATING FINAL ARBITRATION

DETERMINATION AN OVERVIEW OF EACH OF THESE PROJECT PHASESPHASE IS PROVIDED BELOW

ARBITRATION

THE ARBITRATION PROCESSPROCES WAS DRIVEN BY THE ARBITRATION AGREEMENT NEGOTIATED BY THE INITIAL

PARTICIPANTS THE PROCESSPROCES CONSISTED OF THE FOLLOWING STEPS

1 DISCLOSURE OUESTIONNAIRE AND PUBLIC RECORDSRECORD REVIEW THE ARBITRATION

PARTICIPANTSPARTICIPANT NUMBERING 35 AT THE OUTSET RESPONDED TO COMPREHENSIVE DISCLOSURE

QUESTIONNAIRE WHICH REQUIRED THE RESPONDENT TO DISCLOSE INFORMATION CONCERNING THE HISTORICAL

OPERATION OF THEIR RESPECTIVE WATERFRONT OR UPLAND BUSINESSBUSINES AND THE QUALITY AND QUANTITY OF

MATERIALSMATERIAL DISCHARGED TO THE WATERWAY OVER TIME AS NOTED ABOVE DISCLOSURE WAS MADE AS

SETTLEMENT CONFIDENTIAL COMMUNICATION AND DISCLOSURE MATERIALSMATERIAL WERE MAINTAINED IN THE

CONFIDENTIAL DOCUMENT REPOSITORY AT ENVIROLSSUES WHILE THE PARTICIPANTSPARTICIPANT INVESTIGATED THE

OPERATING HISTORIESHISTORIE OF THEIR RESPECTIVE LAND PARCELSPARCEL THE ARBITRATION TEAM CONDUCTED PUBLIC RECORD

REVIEWSREVIEW AT THE FEDERAL STATE AND LOCAL LEVELSLEVEL IN ORDER TO DEVELOP SIMILAR INFORMATION WITH REGARD

TO NONPARTICIPANTS DURING THISTHI PROCESSPROCES AN IMPORTANT OBJCCTIVC OF THE ARBITRATION TEAM WAS TO

ENSURE THAT ALL PARTICIPANTSPARTICIPANT RESPONDED TO THE QUESTIONNAIRE WITH COMPARABLE LEVEL OF DETAIL AND

DILIGENCE AND FURTHER TO ENSURE THAT NO PARTICIPANT WOULD BENEFIT FROM COMPARABLE LACK OR

CANDOR OR EFFORT IN THEIR RESPONSES THE PARTICIPANTSPARTICIPANT AND THE ARBITRATION TEAM WERE AUTHORIZED TO

SEEK SUPPLEMENTAL INFORMATION FROM INDIVIDUAL PARTICIPANTSPARTICIPANT WHERE NECESSARY IN TOTAL MORE THAN
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300 BOXESBOXE OF INFORMATION WERE PRODUCED DURING THE DISCLOSURE STEP AND WERE INDEXED ORGANIZED

AND MAINTAINED IN THE CONFIDENTIAL REPOSITORY

2 METHOD REPORT BASED UPON THE ARBITRATION TEAMSTEAM REVIEW OF PUBLIC RECORDSRECORD AND

THE PARTICIPANTSPARTICIPANT QUESTIONNAIRE RESPONSESRESPONSE GENERAL METHODOLOGY OR ALLOCATION FORMULA WAS

PROPOSED BY THE ARBITRATOR AND SUBMITTED TO THE PARTICIPANTSPARTICIPANT FOR REVIEW AND COMMENT BY

REACHING EARLY AGREEMENT ON THE GENERAL METHODOLOGY FOR ALLOCATING COSTSCOST THE PARTICIPANTSPARTICIPANT COULD

THEN MAKE DECISIONSDECISION ON HOW TO BEST ADVOCATE THEIR RESPECTIVE POSITIONSPOSITION DURING SUBSEQUENT

PROCESSPROCES STEPS THE METHOD REPORT AND OTHER REPORTSREPORT PRODUCED BY THE NEUTRAL ARE CONFIDENTIAL AND

PROTECTED FROM DISCLOSURE BY AGREEMENT OFTHE PARTICIPANTS GENERALLY SPEAKING THE ALLOCATION

METHOD ASSIGNED CLEANUP RESPONSIBILITY BASED UPON THE PRINCIPLE OF COST CAUSATION MEANING

THAT PRPSPRP ARE ALLOCATED RESPONSIBILITY BASED UPON THE CAUSEEFFECT RELATIONSHIP BETWEEN THE TYPE

QUANTITY AND LOCATION OF THEIR POLLUTANT DISCHARGE TO THE REQUIREMENT THAT SEDIMENTSSEDIMENT UNDERGO

REMEDIATION AND THE ASSOCIATED COST OF THAT REMEDIATION THUSTHU IN SUPERFTIND PARLANCE THE

ALLOCATION METHOD FOCUSED ON THE PARTICIPANTSPARTICIPANT RESPECTIVE RESPONSIBILITY FOR SOCALLED REMEDY

DRIVERSDRIVER AND PROPOSED GENERAL QUANTITATIVE METHOD FOR MEASURING EACH PARTICIPANTSPARTICIPANT RELATIVE

CONTRIBUTION TO REMEDY DRIVERS

3 EXPERT REPORTS THE PARTICIPANTSPARTICIPANT SUBMITTED MORE THAN 50 INDIVIDUAL EXPERT

REPORTSREPORT AND REBUTTAL REPORTS GENERALLY THESE REPORTSREPORT OFFERED OPINIONSOPINION IN THE FIELD OF

ENVIRONMENTAL FORENSICS IN EFFECT BY RELYING UPON SOPHISTICATED CHEMICAL FINGERPRINTING AND

PATHWAY SIMULATION MODELSMODEL THE VARIOUSVARIOU EXPERTSEXPERT ATTEMPTED TO ATTRIBUTE TODAYSTODAY SEDIMENT

CONTAMINATION TO SPECIFIC HISTORICAL SOURCESSOURCE AND THE PRPSPRP RESPONSIBLE FOR THOSE SOURCESSOURCE OFTEN

BASED UPON POLLUTION EVENTSEVENT THAT OCCURRED SEVERAL DECADESDECADE EARLIER

4 POSITION PAPERS WITH THE METHOD REPORT AND EXPERT OPINIONSOPINION IN HAND THE

PARTICIPANTSPARTICIPANT NOW LAUNCHED THEIR ADVOCACY EACH PARTICIPANT SUBMITTED POSITION PAPER

CONTAINING LEGAL TECHNICAL AND EQUITABLE ARGUMENTSARGUMENT AS WELL AS REBUTTAL POSITION PAPER ON THESE

ISSUES IN TOTAL MORE THAN 1000 PAGESPAGE OF ARGUMENT WERE SUBMITTED 1LAD THE POSITIONSPOSITION

ADVOCATED IN THE OPENING STATEMENTSSTATEMENT BEEN ACCEPTED AS SUBMITTED LESSLES THAN 10 OF THE CLEANUP

COSTSCOST WOULD HAVE BEEN ALLOCATED AMONG THE PARTICIPANTSPARTICIPANT WHILE OOJIINDING AMONG

PARTICIPANTSPARTICIPANT WOULD ULTIMATELY BE REQUIRED DUE TO THE JOINT AND SEVERAL LIABILITY SCHEME OF THE

SUPERFUND LAW AS NOTED EARLIER THUSTHU THE ARBITRATION TEAM FACED AN UPHILL BATTLE FOR ACHIEVING

AN ACCEPTABLE ALLOCATION

5 NEW PRP NOMINATIONS BASED UPON THE INFORMATION CONTAINED IN THE ARBITRATION

REPOSITORY AND WITH INPUT FROM THE PARTICIPANTSPARTICIPANT THE ARBITRATION TEAM SUBMITTED PRP NOMINATION

PACKAGESPACKAGE TO EPA IN AN ATTEMPT TO EXPAND THE PRP LIST FOR THE WATERWAY AS EXPLAINED LATER

MANY OF THE NOMINATED PARTIESPARTIE WOULD LATER JOIN THE PARTICIPANTSPARTICIPANT GROUP AND PARTICIPATE IN THE

ALLOCATION AND SETTLEMENT PROCESSPROCES OR IN THE CASE OF ORPHAN PARTIESPARTIE MEANING DEFUNCT OR

INSOLVENT PRPSPRP BE PARTIALLY FUNDED BY EPA IN ORDER TO ACHIEVE COMPREHENSIVE SETTLEMENT

AMONG FMANCIALLY VIABLE PRPS

6 PRELIMINARY ARBITRATION REPORT PAR USING THE GENERAL ALLOCATION FORMULA

PROVIDED BY THE METHOD REPORT AND CONSIDERING THE PARTICIPANTSPARTICIPANT NUMEROUSNUMEROU EXPERT REPORTSREPORT AND

POSITION PAPERSPAPER THE ARBITRATION TEAM DEVELOPED AND ISSUED CONFIDENTIAL 300PAGE PRELIMINARY
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ARBITRATION DECISION INCLUDING VARIOUSVARIOU TABLESTABLE FIGURESFIGURE AND DIAGRAMSDIAGRAM THAT EXPLAINED THE

RECOMMENDED ALLOCATION COLLECTIVELY ALLOCATIONSALLOCATION WERE ASSIGNED TO NEARLY 200 PRPSPRP ASSOCIATED

WITH APPROXIMATELY 1000 WATERFRONT AND UPLAND PROPERTIES

AS ORIGINALLY DESIGNED THE NEXT STEP OF THE ARBITRATION PROCESSPROCES WAS TO INCLUDE THE

SUBMISSION OF PARTICIPANTSPARTICIPANT COMMENTSCOMMENT ON THE PAR TO BE FOLLOWED BY THE ISSUANCE OF FINAL

ARBITRATION REPORT FAR HOWEVER SIMULTANEOUSSIMULTANEOU WITH THE ISSUANCE OF THE PAR THE ARBITRATION

TEAM RECOMMENDED AND THE PARTICIPANTSPARTICIPANT AGREED TO TEMPORARILY STAY THE ARBITRATION PROCESSPROCES SO

THAT MEDIATION PROCESSPROCES COULD BE ATTEMPTED TO ACHIEVE AN EXPEDITED SETTLEMENT CONSIDERATIONSCONSIDERATION

THAT FACTORED INTO THE GROUPSGROUP DECISION TO UNDERTAKE MEDIATION BEFORE THE COMPLETION OF THE

ARBITRATION INCLUDED

1 THE EPA WAS SOON TO ISSUE SPECIAL NOTICE LETTERSLETTER TO MOST PARTICIPANTSPARTICIPANT WHICH WOULD

HAVE EFFECTIVELY SERVED AS PRECURSOR TO ENFORCEMENT ORDERSORDER SEEKING TO COMPEL PERFORMANCE OF

THE WATERWAY REMEDY THESE CIRCUMSTANCESCIRCUMSTANCE LEFT THE GROUP WITH LITTLE TIME TO BOTH COMPLETE THE

FORMAL ARBITRATION
PROCESSPROCES AND ENTER NEGOTIATIONSNEGOTIATION WITH EPA FOR PERFORMANCE OF THE WATERWAY

REMEDY PARTICULARLY WHEN MOST PARTICIPANTSPARTICIPANT IN THE ARBITRATION CONTENDED THAT THEY HAD LITTLE TO NO

LIABILITY

2 THE PAR RESULTSRESULT INDICATED THAT THE GROUP CONSISTED OF TWO DISTINCT CATEGORIESCATEGORIE OF PRPSPRP
FIRST FEW PARTICIPANTSPARTICIPANT WITH SHARESSHARE SUBSTANTIALLY IN EXCESSEXCES OF 1 AND SECOND MANY PARTICIPANTSPARTICIPANT

WITH SHARESSHARE SUBSTANTIALLY LESSLES THAN 1 THUSTHU IT APPEARED THAT SETTLEMENT MIGHT BE ACHIEVABLE

BY ENABLING MOST PARTICIPANTSPARTICIPANT TO CASHOUT THEIR LIABILITY INCLUDING THE PAYMENT OF RISK

PREMIUM AND IN TURN INDUCE THE FEW LARGER PARTICIPANTSPARTICIPANT TO PERFORM THE REMEDY BASED UPON THE

IMMEDIATE AVAILABILITY OF FUNDSFUND FROM CASHOUT PARTIES

3 BECAUSE THE PAR ASSIGNED SIGNIFICANT SHARESSHARE OF RESPONSIBILITY TO NONPARTICIPANTSNONPARTICIPANT IT

APPEARED LIKELY THAT FINAL AND COMPREHENSIVE SETTLEMENT COULD ONLY BE ACHIEVED THROUGH THE

RESOLUTION OF CONTRIBUTION CLAIMSCLAIM THAT COULD AND LIKELY WOULD BE ASSERTED AGAINST NON

PARTICIPANTS THE GROUP RECOGNIZED THE LOGISTICAL DIFFICULTIESDIFFICULTIE FOR ENABLING NONPARTICIPANTSNONPARTICIPANT TO

BECOME ENGAGED IN FORMAL ARBITRATION NEARLY THREE YEARSYEAR AFTER IT HAD BEGUN HENCE STREAMLINED

MEDIATION SEEMED MORE PRACTICAL FOR FACILITATING THE ENTRY OF NONPARTICIPANTSNONPARTICIPANT INTO THE ADR

PROCESS

4 BY DESIGN SOME ISSUESISSUE WERE NOT ADDRESSED IN THE ARBITRATION SUCH AS THE REALLOCATION

OF ORPHAN SHARESSHARE WHICH COLLECTIVELY REPRESENTED MAJOR ALLOCATION SHARE GIVEN THAT EPA

WOULD BE LOOKING TO THE PARTICIPANTSPARTICIPANT TO PRIMARILY SHOULDER THE ORPHAN SHARE APART FROM EPASEPA
PARTIAL COMPENSATION OF THE ORPHAN SHARE UNDER EPA SETTLEMENT POLICY THE NEUTRAL

RECOMMENDED THAT THISTHI DIFFICULT ISSUE BE RESOLVED THROUGH MEDIATION OTHER DIFFICULT ISSUESISSUE THAT

WERE NOT INCLUDED IN THE ARBITRATION PROCESSPROCES BUT LATER GAVE RISE TO SIGNIFICANT CONFLICT INCLUDED

THE EXTENT TO WHICH AN INDIVIDUAL PARTICIPANTSPARTICIPANT COSTSCOST SHOULD BE DEEMED RECOVERABLE AND THUSTHU

SUBJECT TO ALLOCATION AGAIN THE NEUTRAL RECOMMENDED AND THE PARTICIPANTSPARTICIPANT AGREED THAT THISTHI

ISSUE WOULD BE BEST DISPOSED OF THROUGH MEDIATION IF POSSIBLE

5 GIVEN THE ABOVE FACTORSFACTOR AND THE PARTIESPARTIE RECOGNITION THAT ONLY SMALL SUBSET OF THE

PARTICIPANTSPARTICIPANT MIGHT BE WILLING TO PERFORM THE REMEDY COUPLED WITH THE CONSIDERATION THAT EPA
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WOULD ONIY SUPPORT CASHOUT SETTLEMENTSSETTLEMENT IF PERFORMING GROUP WAS IDENTIFIED AND AT THE TABLE

THE PARTICIPANTSPARTICIPANT CONCLUDED THAT THE NEUTRALSNEUTRAL PRIMARY EFFORT SHOULD BE DIRECTED TO FORMING

PERFORMING PARTY GROUP AND MEDIATING DISPUTESDISPUTE RELATED THERETO MOREOVER THE NEUTRAL AND THE

PARTICIPANTSPARTICIPANT RECOGNIZED THAT BY DESIGN THE ARBITRATION DECISION WOULD ONLY BE BINDING IF

ACCEPTED BY ALL PARTICIPANTSPARTICIPANT THUSTHU CONSENSUSCONSENSU BUILDING PROCESSPROCES WOULD LIKELY BE REQUIRED TO FORM

PERFORMING PARTY GROUP AND DESIGN CASHOUT SETTLEMENT PROCESS

MEDIATION

THE MEDIATION BEGAN WITH INITIAL SESSIONSSESSION HELD WITH PROSPECTIVE PERFORMING PARTIESPARTIE TO ASSESSASSES

THE FEASIBILITY FOR USING THE PAR SHARESSHARE AS NEGOTIATING BASELINE OR POINT OF DEPARTURE FOR

ASSEMBLING PERFORMING PARTY GROUP AND ACHIEVING FINAL ALLOCATION BETWEEN THOSE PARTIES

SIGNIFICANTLY THESE INITIAL SESSIONSSESSION WERE ALSO DESIGNED TO CONFIRM THE WILLINGNESSWILLINGNES OF THOSE PARTIESPARTIE

TO ENABLE THE ARBITRATOR TO SERVE AS MEDIATOR WITH AN UNDERSTANDING THAT THE MEDIATOR MIGHT

REVERT BACK TO AN ARBITRATOR ROLE IN THE EVENT THE MEDIATION WOULD FAIL SIMULTANEOUSSIMULTANEOU WITH THISTHI

EFFORT THE MEDIATOR SOUGHT THE ENTRY OF NONPARTICIPANTSNONPARTICIPANT INTO THE PROCESSPROCES ULTIMATELY THE

PARTICIPANTSPARTICIPANT GROUP WOULD MORE THAN DOUBLE IN SIZE

AFTER PROSPECTIVE PERFORMING PARTY GROUP WAS ASSEMBLED THE PAR SHARESSHARE WERE ADJUSTED TO

REFLECT MEDIATED AGREEMENTSAGREEMENT RELATED TO ORPHAN SHARE REALLOCATION AND THE AMOUNT OF PAST COSTSCOST

THE INDIVIDUAL PARTICIPANTSPARTICIPANT WOULD BE ENTITLED TO RECOVER FROM OTHER PARTICIPANTS NEXT THE

MEDIATION TURNED TO GROUPWIDE NEGOTIATIONSNEGOTIATION WITH THE PROSPECTIVE CASHOUT PARTIESPARTIE AND THE

RESOLUTION OF THE FOLLOWING ISSUESISSUE THE SIZE OF THE RISK PREMIUM THAT CASHOUT PARTIESPARTIE WOULD

PAY TO PERFORMING PARTIESPARTIE THE AMOUNT OF RECOVERABLE RESPONSE COSTSCOST THAT WOULD BE SUBJECT TO

ALLOCATION AND THE
SCOPE

OF LIABILITY PROTECTION TO BE PROVIDED TO CASHOUT PARTIESPARTIE IN EXCHANGE

FOR THEIR LUMP SUM CASH CONTRIBUTIONS

IN ADDITION RECOGNIZING THAT THE PROSPECTSPROSPECT FOR ACHIEVING COMPREHENSIVE SETTLEMENT WERE

BECOMING INCREASINGLY FAVORABLE EPA FUNDED MEDIATION PROCESSPROCES DESIGNED TO RESOLVE DNR

ALLEGED RESPONSIBILITY FOR THE WATERWAY CLEANUP PARTICIPATION IN THAT MEDIATION WAS LIMITED TO

THE PERFORMING PARTIESPARTIE AND DNR ULTIMATELY FINAL SETTLEMENT WAS ACHIEVED BETWEEN THESE

PARTIESPARTIE FOLLOWING THE SUBMISSION OF POSITION PAPERSPAPER AND EXTENSIVE MEDIATION SESSIONS

KEYSKEY TO SUCCESSSUCCES

NEUTRAL PERSPECTIVE

BY ENABLING THE FACTINTENSIVE AND COMPLEX SCIENTIFIC ISSUESISSUE TO BE RESOLVED ON PRELIMINARY BASISBASI

BY ARBITRATION FOLLOWED BY THE MEDIATION OF MORE COMMON FAIRNESSFAIRNES AND DOLLARANDCENTSDOLLARANDCENT

DISPUTESDISPUTE AMONG ONLY SMALL SUBSET OF PARTICIPANTSPARTICIPANT IE THE PROSPECTIVE PERFORMING PARTIESPARTIE
THE PARTICIPANTSPARTICIPANT GROUP DEVISED AN EFFECTIVE PLAN FOR RESOLVING ALLOCATION DISPUTESDISPUTE IN BOTH

COMPREHENSIVE AND FINAL MANNER FURTHERMORE THE WILLINGNESSWILLINGNES OF THE ORIGINAL PARTICIPANTSPARTICIPANT

GROUP TO ENABLE THE NEUTRAL TO SEEK BROADER PARTICIPATION OF PRPSPRP IN THE PROCESSPROCES AND TO ALLOW

THOSE PARTIESPARTIE TO JOIN THE ADR PROCESSPROCES IN FAIR AND EFFICIENT MANNER ALLOWED THE PROCESSPROCES TO
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RESOLVE VIRTUALLY ALL CONTRIBUTION CLAIMSCLAIM FOR THE WATERWAY CLEANUP AND THUSTHU FOREGO THE ALL TOO

FAMILIAR AND WASTEFUL LITIGATION THAT TRADITIONALLY ACCOMPANIESACCOMPANIE SUPERFTIND SITES

PARTIESPARTIE PERSPECTIVE

THE FOLLOWING RECOUNTSRECOUNT IN OUTLINE FORM MANY OF THC KEY REASONSREASON THE PARTICIPANTSPARTICIPANT ENTERED INTO

AND PERSEVERED THROUGH THE ARBITRATION PROCESS IT ALSO ADDRESSESADDRESSE THE REASONSREASON WHY AND HOW THE

PROCESSPROCES WAS ABLE TO AVERT CATASTROPHIC LITIGATIONFUELED OUTCOME OF THE TYPE REFERRED TO ABOVE

1 LEGAL SITUATION KEY ELEMENTSELEMENT OF THE LEGAL SITUATION CONVINCED MANY OF THE PARTICIPANTSPARTICIPANT

THAT PURSUING AN EARLY RESOLUTION OF THEIR LIABILITY WOULD BE SENSIBLE STRATEGY

A JOINT AND SEVERAL LIABILITY STRUCTURE CERCLA PROVIDESPROVIDE THAT ANY CONTRIBUTOR OF

CONTAMINATION CAN BE HELD LIABLE FOR ALL COSTSCOST OF CLEANUP COSTSCOST ARE ALLOCATED AMONG MULTIPLE

PARTIESPARTIE ON CONTRIBUTION BASIS THE LEGAL STANDARD FOR CONTRIBUTION IS UNCLEAR AND LARGELY BASED ON

EQUITABLE CONSIDERATIONS

B VERY LIMITED OPPORTUNITY FOR SUMMARY JUDGMENT TYPE LEGAL DEFENSESDEFENSE VERY FEW

PARTIESPARTIE WHO ARE SHOWN TO HAVE CONTRIBUTED TO CONTAMINATION ON MORE PROBABLE THAN NOT

BASISBASI CAN ESCAPE LIABILITY REGARDLESSREGARDLES OF WHETHER PAST PRACTICESPRACTICE WERE ACCEPTABLE AT THE TIME

C REGULATORY AGENCY OVERSIGHT ENFORCEMENT THREAT ALL PARTIESPARTIE WERE AT RISK OF EPA

ISSUING UNILATERAL ENFORCEMENT ORDER TO COMMENCE CLEANUP OF THE WATERWAY THISTHI WOULD HAVE

BEEN VERY COSTLY FOR THE RECEIVING PARTIESPARTIE AND WOULD HAVE DRASTICALLY LIMITED THE OPPORTUNITIESOPPORTUNITIE TO

GET COSTEFFICIENT
PROCESSPROCES FOR ALLOCATING COSTSCOST WORKED OUT CONSTANT PRESSURE FROM EPA TO KEEP

THE ALLOCATION PROCESSPROCES MOVING USING THE VEILED THREAT OF ENFORCEMENT HELPED KEEP THE

ALLOCATION PROCESSPROCES ON TRACK

D LIMITED DUE
PROCESSPROCES UNDER CERCLA CERCLA PROVIDESPROVIDE FOR DUE

PROCESSPROCES REVIEW

OF EPASEPA DETERMINATIONSDETERMINATION ONLY AFTER SITE HAS BEEN CLEANED UP SINCE CLEANUPSCLEANUP OF THISTHI MAGNITUDE

ROUTINELY TAKE 10 YEARSYEAR TO COMPLETE THERE WERE LIMITED DUE PROCESSPROCES OPPORTUNITIESOPPORTUNITIE FOR ADDRESSING

PERCEIVED PROBLEMSPROBLEM WITH EPASEPA ACTIONS

2 WHAT WAS AT STAKE MANY OF THE PARTICIPANTSPARTICIPANT IN THE ARBITRATION HAD KEY INTERESTSINTEREST AT

STAKE WITH RESPECT TO THE CIRCUMSTANCESCIRCUMSTANCE OF THE CLEANUP AT THE WATERWAY

A COST SHARE FOR CLEANUP THE BIGGEST CONSIDERATION FOR MOST OF THE PARTICIPANTSPARTICIPANT WAS

DETERMINING HOW MUCH THEY WOULD HAVE TO CONTRIBUTE TO THE OVERALL COSTSCOST OF THE CLEANUP OF THE

WATERWAY

B RESPONSIBILITY FOR PERFORMING REMEDY ALL OF THE PARTIESPARTIE WERE AT RISK OF BEING

REQUIRED BY EPA TO TAKE RESPONSIBILITY FOR OR PARTICIPATE ACTIVELY IN THE CONSTRUCTION OF THE

REMEDY THISTHI WAS NOT VIEWED AS DESIRABLE POSITION TO BE IN BY MOST PARTICIPANTS ULTIMATELY

THE ARBITRATION MEDIATION
PROCESSPROCES HELPED TO SORT OUT WHO WOULD PERFORM THE REMEDY
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C RECOMMENDATION SELECTION OF CLEANUP REMEDY EPA LOOKED TO THE PARTICIPANTSPARTICIPANT

PARTICULARLY THE CITY TO PROPOSE THE DESIGN OF THE REMEDY MANY PARTIESPARTIE WERE CONCERNED THAT

THE DESIGN NOT BE USED TO PREJUDICE THE COST ALLOCATION PROCESSPROCES AND THAT THE MOST COST EFFICIENT

REMEDY BE CHOSEN THE ARBITRATION MEDIATION PROCESSPROCES HELPED TO ENSURE THAT OUTCOME

D URBAN REDEVELOPMENT GOALSGOAL THE CITY AND MANY OF THE PROPERTY OWNERSOWNER WERE VERY

CONCERNED THAT THE REMEDY MOVE FORWARD QUICKLY SO THAT TACOMASTACOMA URBAN REDEVELOPMENT GOALSGOAL

COULD BE MET WITHOUT DELAY DUE TO THE STIGMA AND WORRIESWORRIE ASSOCIATED WITH THE
PRESENCE

OF

CONTAMINATED WATERWAY

E CONTINUED OPERATION OF WATERFRONT BUSINESSESBUSINESSE LOCAL BUSINESSBUSINES OWNERSOWNER WERE

CONCERNED TO ENSURE THAT THE REMEDY WOULD BE COMPATIBLE WITH THE NEEDSNEED OF WATERFRONT AND

WATERDEPENDENT BUSINESSES

LIBERATE PROPERTY VALUESVALUE PROPERTY VALUESVALUE AROUND THE WATERWAY WERE PERCEIVED TO

HAVE BEEN SUPPRESSED DUE TO THE THREAT OF CLEANUP LIABILITY IMPLEMENTATION OF THE REMEDY AND

RESOLUTION OF PROPERTY OWNERSOWNER LIABILITY WAS EXPECTED TO RAISE PROPERTY VALUESVALUE AROUND THE

WATERWAY

3 WHAT PROCESSPROCES DESIGN FEATURESFEATURE SIGNIFICANTLY CONTRIBUTED TO THE OUTCOME KEY ELEMENTSELEMENT

OF THE ARBITRATION PROCESSPROCES HELPED TO ENSURE THE SUCCESSSUCCES OF THE ARBITRATION

A ARBITRATION FORMAT NOT MEDIATION THE ARBITRATION PROCESSPROCES OFFERED LOGICAL PROCESSPROCES

FOR EXAMINING THE ISSUESISSUE ASSOCIATED WITH EQUITABLE ALLOCATION OF LIABILITY AMONG THE MANY
IDENTIFIED POTENTIALLY RESPONSIBLE PARTIES IT WAS DESIGNED TO PROVIDE THE PARTICIPANTSPARTICIPANT WITH FAIR

CHANCE TO MAKE THEIR CASE AND TO PROVIDE FORM OF DUE PROCESSPROCES WHICH IS NOT OTHERWISE TYPICALLY

PROVIDED IN CERCLA CLEANUP ACTIONS

B DECISION BINDING ONLY IF ALL PARTIESPARTIE AGREED TO ACCEPT THEIR ALLOCATION THE ARBITRATION

DECISION WAS DESIGNED TO BE BINDING BUT ONLY IF ALL PARTIESPARTIE TO THE PROCESSPROCES WERE AGREED AT THE END

OF THE PROCESSPROCES TO ITS USE AND PUBLICATION TO EPA THISTHI ASSURED EFFORTSEFFORT ON THE PART OF ALL PARTIESPARTIE TO

MAKE SURE THE PROCESSPROCES IF NOT THE OUTCOME WORKED FOR ALL OF THE PARTICIPANTS

C NEUTRAL DECISION MAKER WITH NO CX PARTE CONTACT PREVIOUSPREVIOU EXPERIENCE OF MANY OF

THE PARTIESPARTIE WITH OTHER SIMILAR PROCESSESPROCESSE MADE ENSURING THE NEUTRALITY OF THE ARBITRATOR CRITICAL

BECAUSE OF THE LONG RUNNING NATURE OF SUCH ARBITRATIONS THERE WAS DANGER PERCEIVED THAT THE

ARBITRATOR WOULD BECOME TOO FAMILIAR AND FRIENDLY WITH CERTAIN OF THE MORE ACTIVE SIGNIFICANT

PARTICIPANTS NEUTRALITY AND PROHIBITIONSPROHIBITION ON CX PARTE CONTACTSCONTACT HELPED TO ENSURE CONFIDENCE IN THE

PROCESS

D PROCESSPROCES CONVENOR WHO SOLICITED PARTIESPARTIE COORDINATED GROUP MEETINGSMEETING AND MANAGED

ARBITRATION RECORD EPA HELPED TO THND THE STARTUP OF THE ALLOCATION PROCESSPROCES THROUGH FINDING

CONVENOR ENVIROISSUESENVIROISSUE TO HELP COORDINATE THE ARBITRATION PROCESSPROCES AND SOLICIT PARTIESPARTIE WHO HAD

NOT BECOME PART OF THE PROCESSPROCES EARLY ON TO COME INTO THE ARBITRATION PROCESS THISTHI SOLICITATION

PROCESSPROCES WORKED WELL AND HELPED BRING NEW PARTIESPARTIE INTO THE ARBITRATION IT ALSO ENSURED EPA HAD

SIGNIFICANT STAKE IN THE OUTCOME OF THE ARBITRATION
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E VOLUNTARY DISCLOSURE PROCESSPROCES PROCESSPROCES REQUIRED VOLUNTARY LAYDOWN TYPE

DISCLOSURESDISCLOSURE DRIVEN BY SPECIFIC QUESTIONNAIRE AND DOCUMENT DISCLOSURE REQUESTS THE

PARTICIPANTSPARTICIPANT DRAFTED THESE WITH INPUT FROM THE ARBITRATOR

F OPPORTUNITY FOR FURTHER DISCOVERY TO FOLLOW UP ON DISCLOSURESDISCLOSURE OR TO GET DISCOVERY

INCLUDING VIA SUBPOENA KEY FEATURE OF THE ARBITRATION PROCESSPROCES IT PERMITTED FOLLOWUP

QUESTIONSQUESTION TO PARTIESPARTIE WHO WERE LESSLES THAN FULLY FORTHCOMING WITH INITIAL DISCLOSURESDISCLOSURE AND ENABLED

DISCOVERY FROM NONPARTICIPANTSNONPARTICIPANT OF INFORMATION THAT WAS MATERIAL TO THEIR AND OTHERSOTHER LIABILITY

G DECISION BASED ON THE ARBITRATION RECORD PARTIESPARTIE WANTED DECISION THAT WAS

TRACEABLE TO SPECIFIC EVIDENCE AGAINST EACH PARTY AND ONE WHICH WAS CLEARLY NOT DRIVEN SOLELY BY

ABILITY TO PAY TYPE FACTORS PARTIESPARTIE ALSO WANTED TO ENSURE THAT THE ARBITRATION WAS CONDUCTED

BASED ON KNOWN EVIDENCE THAT WAS AVAILABLE TO ALL LEVEL PLAYING FIELD

H OPPORTUNITY FOR SUBMISSION OF EXPERT REPORTSREPORT EXPERT OPINIONSOPINION PLAYED KEY ROLE IN

RECONSTRUCTING THE OPERATIONSOPERATION OF BUSINESSESBUSINESSE THAT OPERATED ON THE WATERWAY OVER THE LAST 100 YEARS

THEY ALSO PLAYED KEY ROLE IN ENABLING THE ARBITRATOR TO DIAGNOSE THE SOURCESSOURCE OF THE

CONTAMINATION AND THE CONNECTION BETWEEN THE COSTSCOST OF THE REMEDY AND THE PARTIESPARTIE RELEASE OF

CONTAMINANTS REBUTTAL EXPERT REPORT OPPORTUNITIESOPPORTUNITIE ALSO PLAYED KEY ROLE IN ENSURING ALL PARTIESPARTIE

WERE FAIRLY HEARD ON SCIENTIFIC AND TECHNICAL GROUNDS

I ARBITRATION TEAM THAT INCLUDED TECHNICAL EXPERTSEXPERT CAPABLE OF CAREFUL ANALYSISANALYSI OF

SUBMITTED EVIDENCE THE ARBITRATION TEAM HAD HIGHLY TRAINED TECHNICAL EXPERTSEXPERT AVAILABLE TO

REVIEW THE REPORTSREPORT SUBMITTED TO THE ARBITRATION RECORD HAVING THISTHI EXPERTISE AVAILABLE MADE THE

ARBITRATORSARBITRATOR CONCLUSIONSCONCLUSION MUCH MORE RELIABLE FROM TECHNICAL STANDPOINT THE TECHNICAL ISSUESISSUE

RAISED BY THE EXPERT REPORTSREPORT WERE OF THE HIGHEST COMPLEXITY

J ELIMINATION OF COURTLIKE PROCEDURESPROCEDURE INCLUDING DEPOSITIONSDEPOSITION MOTIONSMOTION AND ORAL

ARGUMENTSARGUMENT THE ARBITRATION
PROCESSPROCES REMOVED MANY OF THE USUAL TRAPPINGSTRAPPING OF LITIGATION IN AN

EFFORT TO STREAMLINE THE PROCESSPROCES AND KEEP PROCESSPROCES COSTSCOST DOWN THE ARBITRATOR DID CONDUCT PARTY

INTERVIEWS DEPOSITIONSDEPOSITION COULD HAVE BEEN TAKEN ESPECIALLY OF NONPARTIESNONPARTIE IF THE ARBITRATOR

APPROVED OF SUCH REQUEST BUT NONE WERE REQUESTED NOR WAS THE LACK OF CLASSIC ORAL ADVOCACY

OPPORTUNITIESOPPORTUNITIE AN IMPEDIMENT TO ACHIEVING PROCESSPROCES THAT WAS PERCEIVED AS FAIR AND NEUTRAL IN ITS

PROCEDURES

K PROCESSPROCES CONFIDENTIALITY INCLUDING CONFIDENTIALITY OF DOCUMENT DISCLOSURESDISCLOSURE

ADMINISTRATIVE RECORD AND EXPERT REPORTSREPORT PROCESSPROCES CONFIDENTIALITY WAS KEY TO ENSURING BROAD

PARTICIPATION THE ARBITRATION RECORD WAS TO REMAIN CONFIDENTIAL AS WERE ALL ADVOCACY PIECESPIECE

SUBMITTED TO THE ARBITRATOR

1 PROCESSPROCES GOVERNANCE DECISIONMAKING OPEN TO ALL PARTIESPARTIE ALL PARTIESPARTIE WERE ALLOWED

TO TAKE PART
IN THE GOVERNANCE OF THE PROCESS ALL ARBITRATION PROCESSPROCES MEETINGSMEETING WERE OPEN TO ALL

PARTICIPANTSPARTICIPANT THOUGH NOT ALL PARTICIPATED EQUALLY THISTHI OPENNESSOPENNES GENERATED SENSE OF OWNERSHIP

AND INVOLVEMENT IN THE
PROCESSPROCES DESIGN AND IMPLEMENTATION THAT HELPED ENSURE THE PARTIESPARTIE

COMMITMENT TO MAKING THE PROCESSPROCES WORTHWHILE AND EFFECTIVE
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M INDEPENDENT RESEARCH INVESTIGATION OF SITE CIRCUMSTANCESCIRCUMSTANCE BY ARBITRATOR THE

ARBITRATOR WAS ORIGINALLY EXPECTED TO REACT ONLY TO MATERIALSMATERIAL SUBMITTED BY THE PARTIES AS THE

ARBITRATION PROCESSPROCES PROGRESSED THE ARBITRATOR WAS COMMISSIONED TO DO INDEPENDENT HISTORIC

RESEARCH ON PARTIESPARTIE USING PUBLICLY AVAILABLE RECORDSRECORD AND MATERIALS THE ARBITRATOR ALSO CONSULTED

HIS TEAM OF EXPERTSEXPERT TO EVALUATE PARTIESPARTIE LIKELY HISTORY OF DISCHARGE OF CONTAMINANTS ALL RECORDSRECORD

AND INFORMATION RELIED ON BY THE ARBITRATOR IN PREPARING HIS INITIAL REPORT WAS MAINTAINED IN THE

ARBITRATION RECORD AND WAS ACCESSIBLE TO ALL PARTICIPANTS

N ARBITRATOR FOLLOWUP INQUIRIESINQUIRIE TO PARTIESPARTIE IN RESPONSE TO DISCLOSURESDISCLOSURE ARBITRATOR WAS

PERMITTED TO FOCUSFOCU ADDITIONAL INVESTIGATION AND QUESTIONSQUESTION TO PARTICIPANTSPARTICIPANT FOLLOWING INITIAL

DISCLOSURES

O COSTCAUSATION BASISBASI FOR ALLOCATION AS PRESCRIBED BY THE AFOREMENTIONED METHOD

REPORT WHICH THE PARTICIPANTSPARTICIPANT ACCEPTED FOLLOWING REVIEW AND COMMENT PROCESSPROCES THE ALLOCATION

APPROACH WAS DESIGNED TO FOLLOW COSTCAUSATION MODEL CONSISTENT WITH CASE LAW ON HOW TO

ALLOCATE LIABILITY AMONG MULTIPLE LIABLE PARTIES THE COST CAUSATION MODEL IS THE CLOSEST TO

FAULTBASED ALLOCATION SYSTEM FOR SITESSITE SUCH AS THISTHI AND WAS PERCEIVED BY THE PARTIESPARTIE AS THE

FAIREST OF AVAILABLE SYSTEMS

P SETTLEMENT CREDIT FOR ARBITRATION PROCESSPROCES COSTSCOST THE ARBITRATION COSTSCOST WERE SIGNILICANT

EVEN LEAVING ASIDE THE PROCESSPROCES COSTSCOST DIRECTLY EXPERIENCED BY THE PARTIES THE PARTIESPARTIE PROCESSPROCES COST

ALLOCATIONSALLOCATION WERE CREDITED HOWEVER AGAINST THEIR LIABILITY SHARESSHARE WITH THE EXPECTATION THAT NON

PARTICIPANTSPARTICIPANT SHARESSHARE WOULD BE INCREASED TO REFLECT THE PROCESSPROCES COST OFFSETSOFFSET PROVIDED TO THE SETTLING

PARTIES

Q ABILITY TO SPEAK WITH ONE VOICE TO EPA PARTICIPATION IN THE ALLOCATION PROCEEDING

ENABLED THE PARTICIPANTSPARTICIPANT TO SPEAK COLLECTIVELY WITH EPA ABOUT REMEDY SELECTION AND CLEANUP

TIMING ISSUESISSUE AND INCREASED THE PARTIESPARTIE LEVERAGE IN DEALING WITH EPA IT ALSO MADE EPASEPA
DEALINGSDEALING WITH THE PARTIESPARTIE MORE EFFICIENT

R ALLOCATION TO ALL POTENTIALLY LIABLE PARTIESPARTIE INCLUDING ORPHANSORPHAN THE ARBITRATION

AGREEMENT
CALLED FOR THE ARBITRATOR TO ALLOCATE SHARESSHARE OF LIABILITY TO ALL POTENTIALLY RESPONSIBLE

PARTIES ALTHOUGH MANY VERY
MINOR PARTIESPARTIE WERE ULTIMATELY DROPPED FROM THE ALLOCATION SCHEME

LIABILITY WAS ULTIMATELY ALLOCATED TO FAR MORE PARTIESPARTIE THAN WERE PARTICIPANTSPARTICIPANT MANY OF WHOM WERE

ORPHAN PARTIES THE ORPHAN ALLOCATIONSALLOCATION WERE VERY VALUABLE AS THEY PROVIDED THE BASISBASI FOR

REQUEST SUBSEQUENTLY GRANTED TO EPA FOR FORGIVENESSFORGIVENES OF OVERSIGHT COSTSCOST BASED ON THE PRESENCE OF

SIGNIFICANT NUMBER OF ORPHAN PARTIES ALLOCATIONSALLOCATION TO VIABLE NONPARTICIPANTSNONPARTICIPANT WERE ALSO

VALUABLE AS THEY RESULTED IN SIGNIFICANT AFTER THE FACT SETTLEMENTSSETTLEMENT FROM NONPARTICIPANTSNONPARTICIPANT WITH

LITTLE INVESTMENT OF TIME AND ENERGY BEYOND THE ARBITRATION PROCESS

S OPPORTUNITY TO DEVELOP WORKING RELATIONSHIP AMONG PARTIESPARTIE BY WORKING TOGETHER ON

THE ARBITRATION
PROCESSPROCES AND IN DEALINGSDEALING WITH EPA RELATING TO THE PROCESSPROCES THE PARTIESPARTIE DEVELOPED

LEVEL OF COMMITMENT TO MAKING THE PROCESSPROCES WORK THAT WAS VERY HELPFUL IN ENSURING THE PARTIESPARTIE

WILLINGNESSWILLINGNES TO TAKE THE PRODUCT OF THE ARBITRATION THROUGH THE SUBSEQUENT MEDIATION
PROCESSPROCES TO

FINAL SETTLEMENT
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T ABILITY TO ARGUE FOR ALLOCATION TO ORPHAN SHARE PARTIESPARTIE PARTIESPARTIE WERE ABLE TO ARGUE FOR

FAIR SHARESSHARE TO BE ALLOCATED TO ALL PARTIESPARTIE PRESENT OR ABSENT BASED ON THOSE PARTIESPARTIE CONTRIBUTIONS

THISTHI ENABLED MANY PARTIESPARTIE TO OVERCOME THE STRONG SENSE OF UNFAIRNESSUNFAIRNES THAT
GOESGOE WITH THE STRICT

JOINT AND SEVERAL LIABILITY SCHEMESSCHEME THAT IS PROMPTED BY CERCLASCERCLA LIABILITY PROVISIONS

U ORPHAN SHARE REALLOCATION ONCE FAIR SHARESSHARE OF LIABILITY WERE ALLOCATED THE PARTIESPARTIE

FACED THE PROSPECT OF REALLOCATING THE SHARESSHARE ALLOCATED TO ORPHAN PARTIES THE PAIN OF REALLOCATION

WAS REDUCED BECAUSE OF EPASEPA WILLINGNESSWILLINGNES TO FORGIVE OVERSIGHT COSTSCOST BUT NOT ELIMINATED THE

REALLOCATION PROCESSPROCES WAS HANDLED EFFICIENTLY AND TO THE SATISFACTION OF THE PARTIESPARTIE THROUGH THE

POSTALLOCATION MEDIATION HANDLED BY THE ARBITRATOR SETTLEMENTORIENTED DISCIPLINE WAS

MAINTAINED THROUGHOUT THE MEDIATION BY THE THREAT OF PREPARING FINAL ARBITRATION REPORT THAT

REALLOCATED THE ORPHAN SHARES

V ARBITRATION SUBMISSIONSSUBMISSION IN FORM OF POSITION PAPER AND REBUTTAL POSITION PAPER THE

POSITION PAPERSPAPER ALLOWED THE ARBITRATION PARTIESPARTIE TO ADVOCATE AGGRESSIVELY BUT EFFICIENTLY THEIR

THEORIESTHEORIE OF RESPONSIBILITY FOR THE COSTSCOST OF THE CLEANUP REBUTTAL PAPERSPAPER PERMITTED THEM TO RESPOND

FAIRLY AND EFFECTIVELY TO SURPRISE THEORIESTHEORIE COMING FROM OTHER PARTIES THE PARTIESPARTIE USED THESE

OPPORTUNITIESOPPORTUNITIE TO THEIR FULL EFFECT

W ABILITY FOR THE NEUTRAL TO ADJUST BOTH COST SHARE AND RESPONSIBILITY TO PERFORM REMEDY

IN CONTEXT OF MEDIATION THE ARBITRATION ADDRESSED ONLY THE QUESTION OF THE APPROPRIATE COST

SHARE ALLOCATED TO EACH PARTY THE SUBSEQUENT MEDIATION OPENED UP TWO KEY ADDITIONAL ISSUESISSUE

WHICH PARTIESPARTIE WOULD ACCEPT RESPONSIBILITY FOR ACTUALLY PERFORMING THE CLEANUP REMEDY AND

WHICH PARTIESPARTIE WOULD ACCEPT LIABILITY FOR ENSURING THE LONGTERM EFFECTIVENESSEFFECTIVENES OF THE REMEDY

HAVING THESE KEY ISSUESISSUE ON THE TABLE ALONG WITH THE VERY SIGNIFICANT COST ISSUE RELATING TO THE

ALLOCATION OF ORPHAN COST SHARESSHARE PROVIDED THE NEUTRAL WITH MUCH MORE MANEUVERING ROOM THAN

WOULD HAVE BEEN THE CASE IF THE MEDIATION HAD BEEN LIMITED SOLELY TO COSTSHARE CONSIDERATIONS

4 PROCESSPROCES CHALLENGESCHALLENGE TENSIONSTENSION WITH SO MANY PARTIESPARTIE AND INTERESTSINTEREST INVOLVED THE PROCESSPROCES

WAS BOUND TO FACE SIGNIFICANT TENSIONS BY WORKING THROUGH THESE TENSIONSTENSION THE NEUTRAL IN

PARTNERSHIP WITH THE ARBITRATION PROCESSPROCES STEERING COMMITTEE WAS ABLE TO KEEP THE PROCESSPROCES ON

TRACK

A COST OF
PROCESSPROCES BOTH FOR ARBITRATION AND CLEANUP ACTIVITIESACTIVITIE THE

PROCESSPROCES COSTSCOST FOR

THE ARBITRATION WERE QUITE SUBSTANTIAL OVER 1 2 MILLION THISTHI WAS CONSTANT SOURCE OF

CONTROVERSY FOR THE PARTICIPANTSPARTICIPANT AS INITIAL COST ESTIMATESESTIMATE WERE SIGNIFICANTLY LOWER TERMINATION

OF THE PROCESSPROCES WAS DISCUSSED ON MORE THAN ONE OCCASION THE COSTSCOST REFLECTED NUMBER OF ISSUESISSUE

THOUGH INCLUDING THE EARLY STAGE OF THE REMEDY SELECTION PROCESSPROCES THE LARGE NUMBER OF PARTIESPARTIE

INVOLVED THE COMPLEXITY OF THE SCIENTIFIC AND TECHNICAL ASPECTSASPECT OF THE SITE THE NEED FOR EXTENSIVE

INTERACTIONSINTERACTION WITH EPA REGARDING CIRCUMSTANCESCIRCUMSTANCE AT THE SITE AND THE NEED FOR MEDIATION TO

CONCLUDE THE ARBITRATION PROCESS MOST PARTICIPANTSPARTICIPANT VIEWED THE FUNDSFUND AS WELL SPENT AT LEAST IN

RETROSPECT

B LENGTH OF TIME FOR PROCESSPROCES THE PROCESSPROCES TOOK LONG TIME IT WAS MORE THAN YEARSYEAR

FROM INITIATION TO COMPLETION DURING THISTHI TIME THERE WAS CONSTANT THREAT THAT THE GROUP WOULD

SPLINTER OR BREAK APART
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C ROLE OF ARBITRATOR AS JUDGE VS INQUISITOR THE ORIGINAL CONCEPT FOR THE ARBITRATOR WAS

TO ACT AS JUDGE REVIEWING THE EVIDENCE AND LEGAL ARGUMENT SUBMITTED AS PART OF THE ARBITRATION

PROCESS AS THE ARBITRATION DEVELOPED THE ARBITRATORSARBITRATOR ROLE WAS MODIFIED TO INCLUDE SOME

INDEPENDENT FACTUAL INVESTIGATION IN ADDITION TO REVIEWING THE MATERIALSMATERIAL SUBMITTED BY THE PARTIES

D TENDENCY OF PARTIESPARTIE TO REACT DEFENSIVELY RATHER THAN AS VIGOROUSVIGOROU ADVOCATESADVOCATE

SUCCESSFUL ARBITRATION OFTEN DEPENDSDEPEND ON PARTIESPARTIE MAKING THE CASE EFFECTIVELY AGAINST THEIR

OPPONENTS IN BIG MULTIPARTY ARBITRATIONSARBITRATION THOUGH THERE IS TENDENCY FOR MOST PARTIESPARTIE TO REACT

PURELY DEFENSIVELY THISTHI CAN RESULT IN SKEWED ALLOCATION

E ARBITRATION OVER REMEDY COST BASISBASI AND DESIGN THAT WAS FLUID AND UNCERTAIN THE

ARBITRATION WAS CONDUCTED BEFORE THE FMAL REMEDY WAS SELECTED OR DESIGNED THISTHI MEANT THAT THE

COSTSCOST BEING ALLOCATED WERE BESTGUESSBESTGUES ESTIMATESESTIMATE AND THE OVERALL DESIGN WAS SUBJECT TO POTENTIAL

DESIGN IMPROVEMENTSIMPROVEMENT AND CHANGESCHANGE INCLUDING BOTH COST SAVINGSSAVING AND COST OVERRUNS

F RELATIONSHIP BETWEEN EPA AND ARBITRATION PARTIESPARTIE EPA WHILE GENERALLY SUPPORTIVE

OF THE PARTIESPARTIE WORKING OUT THEIR COST ALLOCATION WAS ALSO INTERESTED IN REACHING CLOSURE REGARDING

THE REMEDY DESIGN AND PERFORMANCE CONSEQUENTLY EPA WAS CONSTANTLY PUSHING FOR RAPID

CLOSURE OF THE COST ALLOCATION PROCESS THISTHI PROVIDED NEEDED DISCIPLINE TO THE PARTIESPARTIE TO CLOSE OUT

THE PROCESSPROCES BUT ALSO AT VARIOUSVARIOU TIMESTIME THREATENED THE PARTIESPARTIE SENSE OF FAIRNESSFAIRNES IN THE PROCESS

G RELATIONSHIP BETWEEN PARTIESPARTIE EXPECTED TO BE PERFORMING THE REMEDY AND LIKELY CASH

OUT PARTIESPARTIE PARTIESPARTIE WHO EXPECTED TO RECEIVE SMALLER SHARE OF THE LIABILITY ALLOCATION HAD IN

SOME RESPECTSRESPECT DIFFERING INTERESTSINTEREST WITH RESPECT TO THE ARBITRATION
PROCESSPROCES THAN THOSE WHO WERE

FACING LIKELY LARGER ALLOCATIONS SMALLER PARTIESPARTIE WERE IN MANY INSTANCESINSTANCE LOOKING FOR SHORTER

LESSLES EXPENSIVE PROCESSPROCES AND ROUGHER FORM OF JUSTICE PARTIESPARTIE FACING LARGER ALLOCATIONSALLOCATION OR

CONCERNED WITH POSSIBLY PERFORMING THE REMEDY TENDED TO FAVOR MORE THOROUGH EXAMINATION OF

THE TECHNICAL AND LEGAL ISSUESISSUE AND THE PROPOSED REMEDY

H RELATIONSHIP BETWEEN ARBITRATION PARTIESPARTIE AND ARBITRATOR MEDIATOR THE ARBITRATION

ENDED UP BEING CONSIDERABLY MORE EXPENSIVE THAN ORIGINALLY COMMISSIONED THISTHI RAISED

QUESTIONSQUESTION FREQUENTLY ABOUT THE TRUE VALUE OF CONTINUING THE ARBITRATION

I TRANSITION FROM ARBITRATION TO MEDIATION MANAGING THE CHANGE FROM AN ARBITRATION TO

MEDIATION ONCE THE INITIAL ARBITRATION RESULTSRESULT WERE PROVIDED WAS TRICKY MATTER PARTICULARLY FOR

THE PARTIESPARTIE WHO VIEWED THEMSELVESTHEMSELVE AS HAVING LOST IN THE ARBITRATION FORTUNATELY MOST OF THE

PARTICIPANTSPARTICIPANT VIEWED THEMSELVESTHEMSELVE AS HAVING LOST

5 KEY ATTRACTIONSATTRACTION FOR PARTICIPATION ULTIMATELY NUMBER OF PRINCIPAL ATTRIBUTESATTRIBUTE OF THE

ARBITRATION ENABLED THE PARTIESPARTIE TO GET SUCCESSFUL RESOLUTION OF THE ISSUESISSUE SUBJECT TO THE

ARBITRATIONMEDIATIO PROCESS THEY INCLUDE THE FOLLOWING

A FAIR PROCESSPROCES AND HEARING ALL PARTIESPARTIE GOT CHANCE TO MAKE THEIR CASE AND ENOUGH

TIME IN WHICH TO DO SO NONPARTICIPANTSNONPARTICIPANT WERE FREQUENTLY SOLICITED TO PARTICIPATE
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FAIL SAFE PROCESSPROCES THE
PROCESSPROCES WAS CONFIDENTIAL IF IT FAILED TO PRODUCE ACCEPTABLE

RESULTSRESULT THE PARTIESPARTIE COULD REASONABLY EXPECT TO BE ABLE TO START ANY SUBSEQUENT PROCEEDINGSPROCEEDING SUCH

AS LITIGATION WITH CLEAN SLATE

C OPPORTUNITY TO ACHIEVE FINALITY ON LIABILITY ISSUESISSUE THE ARBITRATION OFFERED MANY OF

THE PARTIESPARTIE THE BEST AND QUICKEST ROUTE TO GETTING FINAL RESOLUTION TO THEIR LIABILITY AND AN

OPPORTUNITY TO CASH OUT OF LONGTERM DEALINGSDEALING WITH EPA

D CONFIDENTIALITY THE DOCUMENTSDOCUMENT AND ADVOCACY SUBMITTED IN THE ARBITRATION HAVE BEEN

KEPT CONFIDENTIAL MUCH OF THISTHI MATERIAL COULD HAVE BEEN BROUGHT INTO THE PUBLIC LIGHT IN THE

EVENT OF LITIGATION

E OPPORTUNITY TO GET TO FAIR OUTCOME THE PARTIESPARTIE COULD HAVE AN ARBITRATION

PROCEEDING THAT REFLECTED COMPARATIVE COSTCONTRIBUTION FAULT CONSIDERATIONSCONSIDERATION AND ALLOCATIONSALLOCATION TO

ALL PARTIESPARTIE RESPONSIBLE NOT MERELY THOSE WHO HAD AGREED TO PARTICIPATE THE OPPORTUNITY TO GAIN

ORPHAN SHARE CREDIT OR TO SEEK COST RECOVERY FROM NONPARTICIPANTSNONPARTICIPANT GAVE MANY PARTIESPARTIE

REASONABLE EXPECTATION THAT THEIR ALLOCATED SHARESSHARE WOULD REFLECT FAIR ALLOCATION

F OPPORTUNITY PARTIALLY TO INFLUENCE OR CONTROL COSTSCOST OF REMEDY AND REMEDY SELECTION

PARTICIPATION IN THE ALLOCATION PROCESSPROCES GAVE THE PARTIESPARTIE AN ORGANIZED WAY TO RAISE ISSUESISSUE ABOUT THE

COST AND EFFECTIVENESSEFFECTIVENES OF INTERIM PROPOSALSPROPOSAL FOR HOW TO PERFORM THE REMEDY AN OPPORTUNITY THAT IS

NOT OFTEN AFFORDED TO NONPERFORMING PARTIES

G LARGE POOL OF PARTICIPANTSPARTICIPANT THE ARBITRATION ULTIMATELY BROUGHT OVER 80 PARTIESPARTIE INTO

THE COMPREHENSIVE SETTLEMENT TO SHARE IN THE COSTSCOST OF THE CLEANUP THISTHI SERVED TO SPREAD THE COSTSCOST

MORE THINLY THAT PARTICIPANTSPARTICIPANT WOULD HAVE HAD OTHERWISE TO BEAR

H COMPARATIVELY LOW IMPACT PROCESSPROCES WHILE THE ARBITRATION PROCESSPROCES WAS ITSELF

EXPENSIVE THE OVERALL TRANSACTIONSTRANSACTION COSTSCOST WERE FAR LOWER THAN WOULD HAVE BEEN THE CASE IF THE

DISPUTE HAD BEEN HANDLED THROUGH LITIGATION IN PARTICULAR THE AVOIDANCE OF DEPOSITION COSTSCOST AND

THE COSTSCOST OF MOTIONSMOTION AND OTHER LITIGATION COSTSCOST SIGNIFICANTLY CUT TRANSACTIONSTRANSACTION COSTSCOST FOR MOST OF THE

PARTICIPANTS

I CREDIT FOR PROCESSPROCES COSTSCOST THE PROCESSPROCES COST OFFSET WAS MAJOR BENEFIT FOR MANY OF THE

PARTIESPARTIE WHO HAD SMALLER ALLOCATIONS SMALL NUMBER OF PARTICIPANTSPARTICIPANT ENDED UP HAVING TO PAY

EITHER NO SETTLEMENT OR ONLY MINOR SETTLEMENT BECAUSE THEIR ALLOCATIONSALLOCATION WERE SMALL ENOUGH TO BE

OFFSET BY THE COSTSCOST THEY HAD INCURRED AS PART OF THE ARBITRATION PROCESS
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